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BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

I THE MATTER OF

FRAISER ALUMINUM &

CHEMICAL CORP.
Apvellant, PCHB No. 78-269

FINAL FINDIKGS OF FACT,

CONCLUSIONS OF LAW AND
GCRDER

V.

STATE OF WASHINGTON,
DEPARTMENT OF ECOLOGY,

Respondent.

This matter, the appeal from a denial of a tax credit and exemption
application No. 511-M~2, came before the Pollution Control Hearings Board,
Chras Smith and David Akana (presiding) at a formal hearing in Tacoma on
June 1, 1979 and in Lacey 1in July 13, 1979.

Apnellant was represented by 1ts attorney, Edward M. Lane; respondent
was reprasented by Jeffrey D, Goltz, Assistant Attorney General.

Having heard the testimony, having e:x2iined the exhibits, and having

covsidered the contentions of the parties, the Board makes these
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FINDINGS OF FTACT
I

In 1974 Kailser Alurinum and Chemical Corporation (hereinafter
"haiser") completed construction of a 10.7 million dollar air pollution
control facality in Tacoma which was approveé by the Department of
Zcology (hereinaiter "DOE") for air pollution control as well as tax
credit purposes. The facaility included a dry scrubbing system to service
exhaust gases from all of Kaiser's aluminum potlines., After the
installation of the dry scrubbing system, DOE has not found 1t necessary
to reguire additional air pollution equipment at the Tacoma plant.

IT

In the process of making aluminum, alumina is transported to
the potlines where it 1s added at varying times to a reduction cell,
There the alumina i1s melted in a chemical bath and siphoned off to
other locations. Emissions from the process are released, some of
whaich are gathered by a system of hoods and some of which escape to
the pot room work area. The captured emissions are taken to a dry
scrubber where clean alumina ore acts as a contact cleaning medium
for fluorine and hydrocarbons. The alumina, then referred to as
"reacted ore", 1s blended with clean ore before charging the pots.
Upcn being reentered into the bath, the hydrocarbons volatilize rapidly,
resulting 1n some fine particulate ratter escaping the cell hooding
sy>z2m. The air 1in the workroom 1s degraded as 1s the outside air

i*2n the gases pass c—nhrough the roof vents on the pot rcois.
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after 1974. Thus, although there 1s a total reduction 1n particulate
erissions from the plant, there has bsen a net transfer of the erission
load to the pot roors and consecuently to the roof vents. At the time 1t
desigred 1ts air pollution eguipvent, Kaiser knew that emissions in the
pot rooms would increase due to the additiorn of the dry scrubber, but did
not anticipate that in fact such enissions would double in ragn:tule.
v

Kalser seeks to reduce the particulate level in the pot rcors by
installing a roaster which will bake off sove of the hvdrocarbons on
tha reacted ore, and to receive DOE's approval of the egquipment for
certi1fication for tax credit purposes. Or September 29, 1978, appellant
prepared a tax credit application describing a "calciner" and related

equip-ent for DOE cors:ideration. DOE denied the tax credit avnplication

bl

because the vproposed calciner and related equipment were not reguirements
of that agency. Kaiser appealed the denial to this board, corterdirg
L2t the dry scrubiozr systex has aggravated air guallity 1n the pot room,

-2 that the roascer v oueld not have Lzzn needed but foos thz dry scruboer

. =»m=mn o earlier 1rstalied pursuant co an order from DoZ
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2 Tne proposed calciner will probakly raduce the total particulate

3 emissions to the arbienc air from the plant below present levels, and

4 in particular, reduce the emissions to the pot rooms.

5 VI

6 Any Conclusion oi Law wnich snould be deemed a Finding of Fact 1s
7 hereby adopted as such.

8 From these Findings, the Board comes to these

9 CONCLUSIONS OF LAV

10 I

11 In a tax credit and exemption matter, the burden of procf 1s borne

10 by the appealing party. Tax credit and exemption statutes are construed
To straictly against the person seeking the exemption.

14 iT

15 RCW 82.34.010(1) defines "facility" to include an "air pollution

16 control facility."

17 (1) "Facility" shall mean an "air pollution control
faci1lity" or a "water pollution control facility" as herein

18 defined: (a) "Air pollution control facility" includes any
treatrent works, control devices and disposal systems,

i9 machinery, equinrent, structures, property or any part or
accessories thereof, installed or acquired for the primary

20 purpose of reducing, contrelling or disposing of industrial
waste vhich 1f released to the outdoor atrosphere could

21 cause air pollution... (emphasis addad}.

) "Air pollution" 1s dafined in RCW 70.94.020(2):

93 "Air pollutio-" 1s presence it tne outdoor atnmo

Lonore
0f one or more a.r contaminankts 1p suificient guanticics
a=-d of such cnzracteristics and curation as 1s, or 15
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RCW 70.94.331.

industry. WAC 18-52-031.

gquantities and duration standards in such regulation are
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RCW 70.%4.03C{1).

for the state.

DOE has adopted erlssion standards for appellant's

[

allig,azcle

exca2s5s o thsa

"arr pollution”;

"air pollution."

Kaiser currently meets the standards and 1s not causing "air pollutron.”

Conseguently 1ts proposed calciner 1s not an "air pollution control

faci1lity" within the meaning of RCW 82.34.010(1) (a), and 1s not a

guzlified facility fcr approval by DOE.

be affirmed.

III

As such, DOE's cecision should

Ever assuming that the proposed calciner was a qualifred facility,

appellant cannot prevail.

The test for avproving an application for a tax credit and exewption

15 set forth in RCW 82.34.030 and restated by DOZ as follows:

The department shall aporove any Tfacility when:
{1) It was 1nstalled or irtended to be i1nstalled
for the pramary purpose of pollutron control, and;

(2)

When 1% 1s operated or 1ntended to be operated

privarily fcr the burpose of pollution control, a=i;

FPhaa 1o

{3}

RCIT,

"L 173-24-080.
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WAC 173-2&-080(1). A subsaquent section, WAC 173-24-090, further

1
P elaborates on the meaning oi such requirement. Subsection (1) chereof
3 requires that a facility b2 installed in resporse to a reguireranz of
4 the DOE which 1s contained in a permnit, order or specifically apvlicable
5 regulation, and that the facility meets such requirement.
g The sscond s:onsection reguires that a facilaitv b2 irstalied to preet

7 the reguirements of generally applicable regulations, and that the facailit:
8 meets such standard.

9 The third subsection requires that a facility be installed to

10 | achieve the best known, available and reasonable means of preventing and

11 controlling air pollution, and meets or exceeds all applicable

12 governmental requirerments, A facility must reet one ¢f the three

13 subsections.

14

13 1. WAC 173-24-020 provides:

16 "A facility will be considered to be installed or intended

to be installed for the primary purpose of pollution control when:

17 {1} It was 1installed or intended to be installed 1in
response to a requirement of the department or a regional

18 or local air pollution control authority contained 1in a
permit, order or regulation which applies to the particular

19 industry or commercial establishrment in guestion, and such
facility meets the requirenents of such permit, order or

20} regulation, or,

(2} It vas installed or intended to be installed to neet

21 the reauirements of generally applicable axr or water pollution
control standards or regulations promulgziad by federal, scate,

9) or regional agencies, and does 1n fact wmeet or exceed all such
apolicable standards, or,

a2 (3} It was insteileld or intended to be installed to
acﬁ;;v: the best krown, available, and resonable means o-

94 pre s:-ting and controlling air and water pollution and
rm2ecs or exceeds all foderal, state, and regional reguire™z=nis

25 asplicable to the fac llLty in questior. [Order DE 70-~7, § 173~
24-0%90, filed 8/4/71.
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At the present tire, Kaiser 15 meeting all applicable requiremsnts

~d has not ba2n d.rected by DOE fo construct furithas air pollution

ntrol facilatie-. Thus, Kaissr carnot qualifiy undzsr

1 and 2). Further, Kalser cannot guzalify under any ol th

( ')

173-24-090

qA
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three

(1]

subsections becauss the statute reguires that apoplaicatiorns for tax

exemption and cred:t certaii:cates for industriael ang manulIaciuring

facilities be made within one vear after the effective date of svecific

regulrements promulgated by DOE. RCY 82.34.010(5) See International

Paper Co. v. Department of Revenue, 92 Wn.2d 277 (1979). WAC 18-52-031

2. The reason for respondent's denial of the instant application

was that the proposed calciner was not a reguirement imposed by Ch.
18-52 VUAC. WAC 18-52-031 provices.

to prevart 1tive particulate mat
(=, when nﬂﬁal‘*ﬂ. “raneporiing or stioving particulate
raterzzl on tiie mill sc-to
' When corstruct.ng, alterirg, renirirg, or cderclisol
a burili-z, 1ts appurce-.ces or a road;
=} PFrom an untrc.zed open area. iorday DE T6-24, €
13-32- 3@, £1led 6/28/%5.1]
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"Fmission standards. {1) The emission of gaseous fluorides and

particulate fluorides from all sources within a prirary alumirur
plant shall be restricted so that the ambient air and forage
stardards for fluorides are not exceeded outside the property
controllec by the alurinur plant owner or cperator (see chaoter
18-48 VAC) .

(2) The total emission cf particulate mwatter Lo the
atrosphere from the reduct:ion process (pot-lines) shall be
reduced to the lowest level consistent with the highest and
best practicable techrology available to the primary aluwinum
industry, but in no case shall the enission of solid particulate
exceed fifteen pounds per ton of aluminum produced cn a cdaily
basis.

{(3) Visibkble emissions fror all sourxces 1 a prirary
alvrinum nill excluding uncorbined water droplets shall not
exceed for rore than three rinutes in any one nour, 20
percent opacity.

(4) Each alumlnun m11l snhaell take reasonable precautions

T a material fror bacoming air borne:
-
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effective in 1976, was not a newly 1mposed requirerent to be met by
Ka1ser at the tirz 1t submitted 1ts acplication in 1373, Even 1f theare
was such a reguirement, appellant's epplication was 20T timely. RCW
82.34.010(5). Thus, the departmenz's decision was correct, and should
be affirmed.
v
Any Finding of Fact which should be deered a Conclusion of Law
1s hereby adopted as such.
From these Conclusions the Board enters this
ORDER
The action of the Department of Ecology disapproving tax credit
Application No. 511-M 1s affirmed.
DONE thas JTE:L' day of August, 1979.
POLLUTION CONTROL HEARINGS BOARD

DAVID AKANA, Chairman

CHORTS SMITH, Member
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